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Wealth protection for shareholders of private companies

Greater certainty for shareholders

FOR MANY NEW ZEALANDERS, 

AN IMPORTANT COMPONENT OF 

THEIR WEALTH IS THEIR PRIVATE 

COMPANY AND THE SHAREHOLDING 

THEY AND/OR THEIR TRUST  

OWNS IN IT. 

THE PRIVATE COMPANY PLAYS 

A KEY ROLE IN GENERATING 

INCOME FOR TODAY’S LIFESTYLE 

AND FOR PROVIDING CAPITAL ON 

RETIREMENT. 

THE ROLE OF THE SHAREHOLDER 

PROTECTION PLAN IS TO PROTECT 

THE WEALTH OF A BUSINESS 

OWNER WHEN THEY LOSE THEIR 

VOICE DUE TO CRITICAL ILLNESS 

OR DEATH BY CREATING GREATER 

CERTAINTY THAT:

Shareholders of companies need to plan 
to manage problems that can arise if any 
one of them dies or becomes seriously 
disabled. Importantly they need a plan 
in place to enable an orderly transfer of 
ownership and control of the business 
and a fair transfer of value between the 
shareholders.  As the Company grows in 
value the insurances in place could well 
be inadequate, hence the requirement for 
annual and comprehensive reviews of 
both the Buy/Sell Deed and the insurance 
cover in place.

This is why a Shareholder Protection 
Plan is important. The key mechanism 
within the plan is the Buy/Sell 

1.	 �Business owners and their families will receive fair value that reflects what the 
business owners have put into the business.

2.	� Assets used as security for business activities are released from those obligations 
when the business owner or family is forced to sell their interest in the business.

3.	� Risk of business interruption is mitigated ensuring business continuity.

This is achieved by providing advice to business owners on:

•	 Buy/Sell Agreements

•	 Estate (Succession) Planning

And by providing the structures to support the Shareholder Protection Plan:

•	 Professional Trustee Services

•	 Independent Stakeholder Services

Agreement. Its aims are to:

1.	� Protect the value of the shares held 
by an owner who is forced to leave 
the business

2.	� Provide the remaining owners with the 
ability to easily acquire the shares, to 
have control of the business and the 
capability to make key decisions about 
running the company.

New Zealand Trustee Services Limited 
and Perpetual Guardian are ready to 
help guide shareholders through the 
process with a collaborative one-team 
approach with insurance advisors and 
other preferred advisors.

What could go wrong without  
a formal shareholder protection plan?
WITHOUT A FORMAL SHAREHOLDER 

PROTECTION PLAN, SHAREHOLDERS 

AND THEIR FAMILIES ARE EXPOSED 

TO SERIOUS RISKS SUCH AS 

BUSINESS INTERRUPTION, FAILURE 

OR BANKRUPTCY. 

In the circumstance of a serious 
disablement or death, shares will pass 
to the affected owner’s estate. A family 
may want to get the capital out of the 
business as quickly as possible and for 
the highest price possible. This conflicts 
with the remaining shareholders who 
will want to buy at the lowest price and  
minimise the debt taken on, to purchase 
the shares. They will want to get on 
with running the company and be in 
control of key decisions. This may be 
constrained by the appointment of a new 
director, which a family may have the 
power to appoint on their behalf. 

Without a prior Agreement in place it 
is likely the selling shareholder will be 
forced to accept a price lower than 
expected and the remaining shareholders 
will be required to obtain cash from either 
within or outside of the Company to 
obtain control of the company. 

Unlike shares in a publicly listed 
company, shares in a small privately 
held business are relatively illiquid 
and following the loss of one of the 

shareholders, interested buyers are 
often only the current shareholders.  

Valuing small private companies can 
be difficult in these circumstances as 
it is not easy to compare them to the 
standard indices used on the share 
market. It’s also difficult because 
advisors from different industries have 
differing methods for determining the 
value of private companies. This is 
where an Independent Stakeholder can 
assist with an objective point of view.

Therefore, if shareholders have not 
prepared for the death or serious 
disablement of an owner critical issues 
can arise for all involved parties.

IN THE CIRCUMSTANCE OF 

A SERIOUS DISABLEMENT 

OR DEATH, SHARES WILL 

PASS TO THE AFFECTED 

OWNER’S ESTATE.

WE CAN’T 
PREDICT THE 

FUTURE, BUT WE 
CAN PROTECT IT
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Without a shareholder protection plan: worst case scenario

Helping shareholders prepare for the unexpected

BRYAN AND JOHN HAVE BEEN 

IN BUSINESS TOGETHER FOR 

20 YEARS. THEY HAVE A GREAT 

FRIENDSHIP AND HAVE DISCUSSED 

THE ISSUES SURROUNDING THE 

DEATH OR INCAPACITY OF ONE 

OR BOTH OF THEM AND THE 

EFFECT THIS WILL HAVE ON THEIR 

RESPECTIVE FAMILIES. 

They agree to put in place insurance 
cover based on a ‘willing seller, willing 
buyer’ basis. They also decide that the 
implementation of a Buy Sell Agreement 
is not required.  The total value of the 
Company is $4,000,000. Therefore 
Bryan and John take out life cover for 
$2,000,000 each.  For simplicity they 
agree that Bryan will own John’s life 
cover and John owns Bryan’s. The ‘hand 
shake’ agreement between both Bryan 
and John is simple- should one die 
the insurance will be distributed to the 

NEW ZEALAND TRUSTEE SERVICES 

AND PERPETUAL GUARDIAN 

HAVE THE EXPERTISE TO HELP 

SHAREHOLDERS OF PRIVATELY 

OWNED COMPANIES PUT IN 

PLACE A ROBUST SHAREHOLDER 

PROTECTION PLAN TO MANAGE THE 

PROBLEMS CAUSED BY THE DEATH 

OR SERIOUS DISABLEMENT OF A  

CO-OWNER.

deceased’s family and the shares of 
the  Company will pass in entirety to the 
surviving business partner.

Bryan subsequently dies and John 
receives the $2,000,000. John has now 
lost his best friend and the value of the 
Company is certainly not worth 

$4,000,000 as one of the key people has 
passed. Instead of honoring the ‘hand 
shake’ agreement John decides that as 
the owner of the life cover, he will retain 
the $2,000,000 and he will assign the 
shares of the Company to Bryan’s widow. 
With both key people now removed, 
these shares have little to no value.

John moves to the Gold Coast and 
retires. Bryan’s widow has nothing apart 
from worthless shares in a Company 
that will probably be liquidated. Bryan’s 
20 years of work in this Company has 
resulted in no financial gain for his 

family. This totally contradicts the ‘end 
goal’ agreed to by both Bryan and John. 
However without a binding Agreement 
in place and the correct ownership of 
the Life Policies held by an independent 
entity, this ‘worst case scenario’ will 
result more often than not. 

This scenario can clearly happen even 
with insurance. What would happen if 
no insurance is in place at all? In this 
instance how would John raise the 
$2,000,000 to pay to Bryan’s widow? 
Would this bankrupt John or the 
Company or both?  

Or would this end up in a legal dispute 
that could last years? 

Remember, if you do not take ownership 
of this issue, your family will be left to 
pick up the pieces and effectively fight 
for their rights. Is this something you 
want as your legacy to your family?

We will work with the shareholders to:

a.	� Facilitate the terms and preparation of the Buy/Sell Deed

b.	� Ensure appropriate advice is received in relation to the insurance – this will of 
course be provided by an expert in the field of Business Insurance

c.	� Ensure the estate plan of each shareholder is up to date so that the shares are able 
to be acquired in a timely manner

We will also provide a professional Independent Stakeholder through our specially 
formed company New Zealand Trustee Services (Stakeholder) Limited to ‘own’ the 
insurance policies on the terms and conditions of the Buy Sell Deed.

THE FORECAST 
ISN’T ALWAYS 
CLEAR. YOUR 

PLAN SHOULD BE.
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How a shareholder protection plan works Dual support for shareholders
EXAMPLE / Shareholder protection plan framework

EXAMPLE / Death of Shareholder C

The role of insurance in a buy/sell agreement

A SHAREHOLDER PROTECTION 

PLAN WORKS BY ESTABLISHING  

AN UPFRONT ARRANGEMENT 

BETWEEN THE SHAREHOLDERS  

TO FORMALISE HOW THE SHARES 

OF A DECEASED OR SERIOUSLY 

DISABLED OWNER WILL BE SOLD 

AND BOUGHT. IT INCLUDES THE 

FOLLOWING ELEMENTS:  

•	� A Buy/Sell Agreement formalising the terms for the purchase and sale of shares 
on specified events such as the death or serious disablement of a shareholder.

•	� A valuation of the company and an agreed future valuation methodology.

•	� Insurance on the lives of the key shareholders equal to the value of the shares held 
by them and/or their Trust.

•	� An Independent Stakeholder company to hold the insurance policies on trust to 
ensure that the funds from a claim are used for their intended purpose and that the 
terms of the Agreement is met before finalising the share transfer process.

•	� Annual meetings to ensure relevancy and to check if any changes of 
circumstances or legislation affect possible outcomes of the plan.

•	� Insurance provides the cash to meet all or part of the price to buy the selling 
owners share. This avoids the buying owner using their own cash reserves.

•	� It reduces the chance that the buying owners have to increase their debt and 
thereby expose their personal  assets.

•	� Creates greater certainty for the seller that there are funds available to complete 
the transaction.

•	 Enables assurance for when the funds are paid to the selling owner.

•	 Assists the owners to plan and quantify their personal risk needs.

•	 ACCOUNTANT

•	 FINANCIAL ADVISOR

•	 INSURANCE BROKER

•	 MORTGAGE BROKER

•	 TRUST PROFESSIONAL

WHO ELSE SHOULD  
BE INVOLVED?

BUY AND  
SELL DEED

INSURANCE  
ON A,B,C

A

B

C

HELD BY 
STAKEHOLDER 

COMPANY

SHAREHOLDERS

BUY AND  
SELL DEED

INSURANCE  
ON A,B,C

A

B

C

HELD BY 
STAKEHOLDER 

COMPANY

INSURANCE 
PROCEEDS 

DISTRIBUTED TO LEGAL 
REPRESENTATIVE OF 

SHAREHOLDER C

SHAREHOLDERS

SHARES TRANSFER TO A

SHARES TRANSFER TO B

C’S  
INSURANCE 

CLAIM 

SHARES TRANSFER
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Trust review  
identifies potential 

requirement for Business 
Ownership Protection  

or review of current  
Business Ownership 

Protection Plan.

01.
Client agrees on 

proceeding to implement 
recommendation for 
business ownership.

02.
Implementation  

Process Document  
discussed and  

signed off.

03.
Clients complete  

insurance applications. 
 

04.
Memorandum  

of Intent between  
Business owners  

document completed.

05.
Memorandum  

of Request from Owners  
to Stakeholder completed  

by clients.

06.
Application forms and 

Memorandums of Intent 
and Request to Trustees 

forwarded to Stakeholder.

07.
Signed application forms  

sent to Insurers. 
 

08.
Interim Declaration  

of Trust completed by 
Stakeholder/Legal. 

Business Risk Adviser 
completes risk assessment 

and provides advice and 
recommendation Insurance 

Stakeholder/Buy Sell  
Deed/Estate plan.

09.
BUY/SELL  

AGREEMENT PROCESS

Buy and Sell Deed 
Questionnaire completed 

with client .

10.
Questionnaire and  

Guidelines for Buy and Sell 
Deed, Interim Deed of Trust, 

and Insurance policies  
sent to Legal.

11.
Buy and Sell  

Deed completed. 

Copies distributed. 

12.
Trustee and Adviser receives 
copies of signed documents 

and completes checklist 
agreements and files.

A COMPREHENSIVE 
APPROACH

REFER

REFER
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What to expect in the buy/sell process Independent stakeholder

SHAREHOLDER PROTECTION PLAN 

The Role of the Independent Stakeholder

•	� To take assignment of the insurance 
policies and to deal with them 
in accordance with the Buy/Sell 
Agreement.

•	� To lodge insurance claims if an 
insured event occurs and to hold the 
proceeds on Trust until the transfer of 
shares is effected.

•	� To apply the proceeds of the 
insurance in accordance with the Buy/
Sell Agreement.

•	� To facilitate the transfer of the 
ownership in the business and to 
action the transfer when all the 
conditions have been met.

•	 �Obligations and rights are defined in 
the Declaration of Trust.

Key Benefits of the Independent 
Stakeholder

An Independent Stakeholder is expertly 
positioned to manage succession and 
business continuity for shareholders and 
their families should death or  
disablement occur.

The Independent Stakeholder ensures:

•	� The appropriate formal agreements 
are in place to ensure that Buy/Sell 
Agreements are completed.

•	� The funds are in a safe place in the 
event there are complications with 
administering the business owner’s 
estates, such as unmet insurance 
claim triggers.

•	� No intermingling of insurance funds 
with the business entity’s funds so the 
funds are not accessible to creditors.

•	� No intermingling of insurance funds 
with other owners’ personal property.  
This facilitates the transfer of 
ownership in an orderly process.

Shareholder Memorandum of Intent 

A Memorandum of Intent is agreed upon between 
Business Owners prior to the completion of a formal 
agreement to ensure that shares will be distributed 
fairly should any problems arise in between putting 
in a formal agreement in place. 

Declaration of Trust  

A Declaration of Trust document is prepared 
to provide for the period of time between the 
application for business ownership insurance 
and the completion of the formal documentation 
including the shareholder Buy/Sell Agreement and 
the stakeholder deed on which the insurance  
policies are held.

Plain Language Proposal Document 

When the draft Buy/Sell Agreement is prepared, 
a plain language proposal document is issued to 
ensure clarity of intent for the shareholders.

Memorandum of Request  

A memorandum of request is made by Business 
Owners to the Stakeholder(s) to apply for Business 
Insurance policies and to act as an interim Trustee 
of those policies pending completion.

Buy/Sell Questionnaire 

A detailed questionnaire covers details such as 
company structure, any legal documents and 
valuation of company for share purchase purposes. 
It allows the Buy/Sell Agreement to be completed 
with details in full.

Buy/Sell Agreement  

The official Agreement is then signed and reviewed 
annually along with associated Insurances. This 
reviews the value of the business and insurance to 
ensure any changes that have occurred during the 
year are reflected in the Agreement

NEW ZEALAND TRUSTEE SERVICES (STAKEHOLDER) LIMITED IS A COMPANY SPECIALLY FORMED TO HOLD 

STAKEHOLDER APPOINTMENTS PRIMARILY WHERE A BUY/SELL AGREEMENT IS IN PLACE. IT IS THE SISTER 

COMPANY OF NEW ZEALAND TRUSTEE SERVICES LIMITED WHICH IS A PROFESSIONAL INDEPENDENT TRUSTEE 

AND ACTS IN A LARGE NUMBER OF TRUSTEE APPOINTMENTS THROUGHOUT NEW ZEALAND. 

WHY USE NEW ZEALAND TRUSTEE SERVICES (STAKEHOLDER) LIMITED AS A PROFESSIONAL STAKEHOLDER?

CALL OUR WEALTH  

PROTECTION SPECIALISTS  

ON 0800 698 787 TO ARRANGE  

A ONE-ON-ONE CONSULTATION.



0800 698 787
admin@nztrustees.co.nz

www.nztrustees.co.nz


